
I nitial questions to be addressed for the BEPS wish may be: does
it work, and for how long before I need to replace it? Others
may query: it is such a complex instrument, do I really need it?

Thirdly, the new instrument has been developed by technical arti-
sans – so what?

Timing
The collaborative and synchronous timing of adopting the BEPS
actions is an essential ingredient for success. Some countries seek-
ing to preserve their fiscal prosperity have unilaterally legislated
various forms of these actions, providing few signals as to future
conformity. Other countries have patiently waited for the final
OECD deliverables before introducing new legislation, to ensure
global alignment. Many others will wait, due to resource/system
constraints and expertise, to see if it will work at all before attempt-
ing the complex and arduous task of implementation. 

The implementation-timing mismatch represents one barrier to
success that initiates a tsunami of complexity for advisers, multina-
tionals (MNEs) and tax administrations, among others. 

This mismatch also introduces additional layers of tax and
practical questions: why is taxation of interest income not
reduced proportionately if its foreign counterparts reduce the
tax benefit of the associated interest expense? On the automatic
rule for hybrid mismatches – how does the recipient country
know what limitations the source country has imposed, and
when? On country-by-country reporting (CbCR), will all coun-
tries respect the intended rules for exchange of information, or
will they be motivated to acquire data directly via their domestic
legislation? On CbCR confidentiality: how will this be main-
tained in the absence of uniform global standards? On CbCR

auditability by any country: will audit adjustments be made to
increase tax in that country, thereby impairing the global integri-
ty of such data in the absence of any rules? 

A potential for timing process failures is merely an introduction
for the story that will follow, although the ending – which will
address the question ‘does it work?’ – is not yet known.

Differing standards
The new OECD Guidelines and BEPS Action Points signal a trans-
formation as to the location, and amount, of taxes to be paid by
MNEs. However, such rules will only apply to countries that formally
adopt such measures, notwithstanding differences in timing for
such adoption. 

Countries will thereby have different rules for determining the
tenets of international taxation: domestic laws, treaties (current
version and enhancements by the Multilateral Instrument), current
and proposed OECD Guidelines, soft-law concepts for the new
guidelines that will be implemented in practice, and premises such
as the UN Model, among others. Many jurisdictions will wait for
further tools in their administrative arsenals before they begin
introducing any changes. The different standards place an addi-
tional burden, on top of timing complexities, for measuring the
ultimate success of the OECD’s herculean efforts for BEPS accept-
ance. 

If BEPS is not a complete success (or is a partial failure), will
there be a new initiative introduced by transparency organisations
to collect the tax ‘gap’ that was first envisioned? 

The complexity of today’s international tax rules, compounded
by BEPS, can hardly withstand additional trends and ideas to
achieve intended results. With this in mind, some countries may
adopt a wait-and-see approach for BEPS implementation that will
place further pressures on the wish of the BEPS drafters for collab-
orative and global implementation.

Complexity
The final BEPS Actions represent significant complexities com-
mencing with the comprehension of such rules, followed by a prac-
tical consideration to implement detailed rules by which tax
auditors will be guided in administering new laws and guidelines.

Adoption of additional complexities may cripple many adminis-
trations that are limited by resources, effective tools and expertise.
The OECD and related organisations have been developing best
practice tools to remediate such concerns. However, this education
and remediation may take several years to become meaningful for
all interested parties. In the interim period, a BEPS hybrid tax
regime will exist around the world that may force additional uni-
lateral actions by countries as a simple measure to counter the com-
plexity obstacle. These actions would further undermine the BEPS
initiatives, as countries may not see a need to pursue such initiatives
if they lead to additional complexity. 
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Drafters of the new base erosion and profit shifting (BEPS) actions and precision watchmakers share a common
wish; that their immeasurable efforts devoted to refining and juxtaposing complex parts result in an instrument that
is respected and trusted around the world. 

BEPS implementation:
A holiday wish 

THE BROCKMAN BRIEF

Keith Brockman is global tax director at Mars. He is also a lecturer, fre-
quent speaker and the author of the Strategizing Multinational Tax Risks
blog. In his regular ITR column he provides a practical analysis of some
of the more challenging recent developments for corporate taxpayers,
looking at how in-house professionals can mitigate new risks and iden-
tify effective solutions in an evolving environment.

“Countries that have elected to
legislate unilaterally, in a manner
that is partially compliant with
the final BEPS initiatives, may
also choose to retain these recent
changes in the future



Countries that have elected to legislate unilaterally, in a manner
that is partially compliant with the final BEPS initiatives, may also
choose to retain these recent changes in the future. These early
intentions would further thwart the success of OECD’s efforts.

There are many existing tools that tax administrations have at
their disposal, although the compliance mechanisms may not be
operated efficiently. These tools may also be reviewed by various
tax administrations to seek further efficiencies, thereby avoiding
the task of further complexity and adoption of BEPS.

Why should it matter?
Tax administrations may decide to stay with what they know, and
look for simple efficiencies to enhance their tax administrations. 

Best practice audit rules could be implemented to comprehen-
sively understand a MNE’s functions, assets, and risks within that
jurisdiction upon commencement of an audit; formal or informal
dispute resolution tools could be introduced; enhanced technical
training tools could be introduced, and so on. The cost of imple-
menting new BEPS Actions may be fairly easy to estimate, while the
expected benefits are very uncertain. This leads to an imperfect situ-
ation where any type of cost-benefit analysis is impossible to conduct.
While the OECD and other organisations are devoting valuable
resources to ensure BEPS is a success, others may ask: ‘so what?’.

There is certainly a wish by many that BEPS will be a success,
though there are concerns from other quarters that certain stake-
holders remain in the shadows, providing lip service to their levels
of engagement but not making their actual intentions clear.
Unfortunately, there is only one certainty at this stage – that dread-
ed ‘conclusion’ and enemy of planning: only time will tell. 

Brockman brief

www.internationaltaxreview.com December/January 2016 2

“Many jurisdictions will wait for
further tools in their administrative
arsenals before they begin
introducing any changes

Dear Santa,

Please see my BEPS

implementation 

wishlist.


