
T he OECD interest limitation
initiatives set forth a balance
between the elimination of

double taxation and the preven-
tion of tax evasion and avoidance.
This balance is demonstrated by
proposed language in the Title and
Preamble of the OECD Model
Tax Convention.

As time marches forward, this
balance is no longer attainable.
Countries are implementing limi-
tation provisions, prompted and
incentivised by the OECD’s proj-
ect to tackle base erosion and prof-
it shifting (BEPS). The newly
enacted legislations are not expect-
ed to be overridden by the
OECD’s final guidelines. As a
result, inequality has arrived. The
OECD feared the negative impact
that unilateral action to limit inter-
est deductibility could have early
on in the consultation process, but
it has no power to prevent differ-
ent nations from introducing sepa-
rate and non-uniform legislation. 

The dual objectives of eliminat-
ing double taxation and preventing
tax evasion and aggressive avoid-
ance were to be met by expressly
stating this two-prong objective
within the Treaty, versus the
Commentary. It was also expected
that double taxation would be
ameliorated by a country allowing
a secondary adjustment to match
the corresponding limitation or
providing a carryover provision for
the disallowed interest, disregard-
ing the timing aspect. A last resort
to resolve double taxation would
be for the multinational organisa-
tion to change its financing struc-
ture, which is not a realistic option
for worldwide limitations.

The story so far
Countries are imposing interest
limitations unilaterally, in addition

to thin capitalisation and transfer
pricing rules that represent a
pyramid of barriers to avoid dou-
ble taxation. Slovakia’s recent
legislation, for example, provides
for a 25% EBITDA (earnings
before interest, taxes, deprecia-
tion and amortisation) limitation
with no carryover, thereby frus-
trating the attempt to avoid dou-
ble taxation. Other countries
have a similar EBITDA limitation
with an allowable carryover,
reducing the double tax dilemma
to a timing process.

The BEPS incentives strive for a
reduction in the EBITDA limita-
tions already set forth, with a clear
intent to limit tax rate arbitrage.
This incentive fails to provide the
intent on a “matching principle”
perspective for negative rate arbi-
trage that further exacerbates dou-
ble taxation.

What issues will extrapolate
into the future?
Double taxation, via interest limi-
tations, is here to stay; only the
extent of such inequality remains
unknown. Corollary effects result-
ing from this inequity will impose
a further strain on multinationals
and on the fiscal agendas of most
countries.

Hopefully, this critical force will
be partially mitigated by (the
OECD and individual countries)
developing and implementing
equality rules to achieve the ideal-
istic objectives initially set forth;
eliminate double taxation and
prevent tax evasion and aggressive
avoidance. 
Keep your eyes out for the next
instalment of Keith’s column. April’s
edition of The Brockman brief will tackle
transfer pricing risk determination,
looking at issues of transparency and
mutuality.

The Brockman brief
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In the first of his regular monthly updates, Keith Brockman, global tax director at Mars, lecturer and author of the
Strategizing Multinational Tax Risks blog, looks at why countries are enacting unilateral legislation to limit interest
deductibility, the shift in focus from eliminating double taxation to eliminating non-taxation, and why, as a result,
double taxation via interest limitations is here to stay. 

THE BROCKMAN BRIEF

Interest: Double taxation equality is fading

The balance between eliminating double taxation and eliminating non-
taxation is becoming less attainable, in part caused by unilateral actions


