
D o the corollary concepts of audit and risk transparencies real-
ly matter, or are actions by tax administrations to collect a
‘fair share of tax’ justification for non-transparent principles? 

Local and global transfer pricing disclosures, penalties, acceler-
ated payments, claims of sovereignty versus arbitration, general
anti-avoidance and anti-abuse rules, application of BEPS ‘soft law’
actions, and enactment of subjective legislation, inclusive of a crys-
tal ball concept regarding parliamentary intent, have emerged from
tax administrations around the world. 

However, there have not been similar efforts focused upon real-
time communication with multinationals (MNEs) to understand
transfer pricing principles in the local jurisdiction, inclusive of func-
tions performed, assets utilised and risks undertaken. Given this
lack of action, there are opportunities for lessons to be learned and
legislative actions regarding formal principles to address audit and
risk transparencies. 

The following could form a best practice framework which
incorporates practical and innovative ideas.
•  Tax risk determination: Additional disclosures are being col-

lected by tax authorities, including the emerging country-by-
country report, in an effort to comprehend – and score – the
risk profile of MNEs. The risk profile process is different in vir-
tually every country, though it is generally invisible to corporate
taxpayers. The risk process, including objective reasons for
determination of the tax risk profile, should be communicated
to every taxpayer, inclusive of a governance process, to address
areas of misunderstanding and potential redetermination.

•  Day one of the audit: Generally, the audit commences with an
exhaustive list of data requests previously drafted, including
information that may not be relevant for the legal entities within
that jurisdiction. There are generally limited discussions
between the tax auditor and the business to comprehend trans-
fer pricing practices and risk factors that determine the profits,
or losses, with respect to local operations. Based upon the spirit
of cooperative compliance, day one should be focused on a
mutual understanding of the local business operations, transfer
pricing methodologies, significant intercompany transactions
and rationale for the profits/losses derived. A ‘best practices
template’ could be developed, in addition to a business or tax
summary signed by the taxpayer and auditor, from which data
requests are developed and formally provided to the taxpayer. 

•  Data requests: There is a lack of uniformity in the process of
developing data requests, often resulting in failure to address
complex requests in a timely manner. Drafts of data requests
should be discussed with the taxpayer, with reasoning for such
requests, to determine the best method to provide relevant
answers promptly. If there are not relevant reasons for requests,
these should not be part of the audit process. 

•  Ways of working: MNEs may retain information available
regionally and/or at headquarter locations in other jurisdictions

with significant time zone differences. As a result, ways of work-
ing for audits of multinationals should be different from local
entities. Additionally, time may be needed for translation of doc-
uments. A memorandum of understanding (MoU) should be
developed during Day One of the audit to address the develop-
ment of data requests, timelines for responses, audit deadlines,
formal and informal avenues of appeal, and related issues. 

•  Audit diary: As an audit progresses, there are numerous data
requests outstanding, large volumes of information provided,
issues presumed to be closed, and other actions being per-
formed by the taxpayer and the tax auditor. The longer the audit
progresses, with potential interruptions in the interim, the more
difficult it is to assess every potential issue and query what the
auditor is addressing. A practical and simple tool would be the
introduction of an ‘audit diary’ that summarises information
requested and provided, issue status (open/closed), missed
deadlines and other relevant information. This diary would be
instrumental in avoiding potential disputes and misunderstand-
ings during the audit and appeals process, including as a valu-
able reference for Competent Authority (CA) procedures.

•  Dispute resolution process: The CA process is recognised for
its inefficiencies, lack of timeliness and disparate practices
around the world. In an effort to resolve audits in an efficient
and timely manner, there should be regularly-scheduled discus-
sions between the taxpayer and tax auditor, with an emphasis on
addressing issues of potential disagreement. This process would
avoid issues being formulated at the end of an audit, with the
taxpayer commencing the appeals and/or CA process needing
to seek a proper forum for final determination. 
There are many win-win opportunities, to the extent a mutual-

ity of audit and risk transparency is acknowledged and addressed in
a multilateral forum. Practical solutions would emerge quickly, and
multinationals should be an equal party in this process. Several
MNEs are developing similar tools unilaterally with tax administra-
tions, however a collective forum would be a powerful tool to
develop standard principles and best practices. 

Does it really matter? 
The power of this concept is not to be understated, with the result
that a ‘fair share of tax’ is efficiently collected. Additionally, double
tax traps may be avoided and the escalation of appeal and cases
should be mitigated, resulting in win-win opportunities for all. 
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‘Transparency’ is the latest term of art that has emerged from the OECD’s Action Plan with respect to its base
erosion and profit shifting (BEPS) initiatives. But the obvious question that has consciously been ignored in the
public domain is: where are the matching transparencies regarding determination of tax risks and identification of
substantive issues by tax authorities upon commencement and conduct of an audit? 


