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The Brockman brief: Tax transparency: Is it a one-way street?

29 October 2015

The envisaged ideals of ‘tax transparency’ are being proposed, and legislated, by tax administrations worldwide. This
month’s Brockman brief focuses on the fact that mutual and reciprocal tax transparency with multinational entities
(MNEs) remains somewhat elusive. It is now time to briefly assess some of these initiatives to fairly gauge the mutuality of
such initiatives.

Is transparency in tax matters a one-way street?

Tax Inspectors Without Borders (TIWB)
This OECD initiative has been developed, and is now being executed, as a tool to assist the tax administrations of developing countries. The
envisaged approach adopts a 'learning-by-doing' approach for assistance in direct and indirect taxes.

One highly touted measure of this campaign has been increased revenue statistics by tax administrations adopting this advice. However, is this
the main driver of the initiative? Conversely, other disclosures have not been as transparent. Examples of this include:

Communication of the use of such (TIWB) specialists with the taxpayer, and how their expertise will be utilised in the audit;
Will determinations by the 'tax experts' for subjective matters, such as general anti-avoidance rules (GAAR), be consistent with
jurisdictional precedents and analogous rulings or determinations?
Will taxpayers have the ability to directly communicate with the 'tax experts' if they are involved in drafting data requests or providing
decisions leading to a tax assessment?
Are guidelines being contemplated for a global memorandum of understanding (MoU) by which the transparency of such programme
would be governed and measured?
Is there a mechanism for feedback from taxpayers, to the extent inherent knowledge of the programme has been previously shared and
openly discussed?
Will 'tax experts' be behind-the-scenes in providing tax assessments, appeal decisions or mutual agreement procedure (MAP)
discussions?
Apart from increased revenue disclosures, will there be similar disclosures of dispute resolutions, MAP filings, or resolution of audits
without subsequent appeals?

Country-by-country reporting (CbCR)
As countries have started to initiate legislation to adopt and conform with CbCR requirements, there have been very few disclosures as to how
such tools will be used by tax administrations in the art of tax risk assessment. Valuable time has been spent in developing this new tool,
although some questions remain unanswered:

How will CbCR affect, directly or indirectly, a MNE's tax risk-rating? Will a tax administration publish details for this process?
If a tax administration has been known to unfairly assess tax solely based on formulary aspects of CbCR, what public disclosures or
mitigation measures will be adopted, either by the OECD or by the headquarter jurisdiction? (Note the US has signalled that it will cease
the exchange of such information upon such notice)
Should every country have the right to request detailed documentation to audit results of all entities in the CbCR template? (The UK has
recently published a consultation with such provision) If so, how does a taxpayer resolve different determinations by different
jurisdictions? Will information be shared with other countries, and the taxpayer, by the auditing jurisdiction? Will an appeal process be
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adopted for timely resolution?
Statutory legal entity reconciliation: As tax administrations are realising the impracticality of using summarised information, legislative
requirements for legal entity reconciliation and/or additional information are being considered. However, such reconciliations and
information are contrary to the OECD's intent, resulting in a complex and time-consuming exercise by the taxpayer, notwithstanding
differences resulting from foreign exchange, or from local accounting principles, among others. Should a global template of countries
prescribing such differences be publicly disclosed and further monitored, allowing for additional transparency of 'rogue' practices around
the world?

Mandatory arbitration/treaty relief
Several countries have fought to retain their 'sovereign rights' to avoid all aspects of formal arbitration procedures. The OECD has strived to
encourage this valuable process as an effective tool, knowing that existing competent authority procedures are generally ineffective, timely,
and subject to abuse. Additionally, new anti-abuse rules, including GAAR and permanent establishment (PE) determinations, are being
artfully crafted to avoid inclusion for double tax relief procedures via tax treaties. Thereby, double taxation will increase while countries are
avoiding transparency and bilateral or multilateral measures for relief.

Should offsetting transparency measures be adopted to avoid double taxation, which has been cited as an objective of the OECD's actions?
Arguably, this would represent a fiscal loss for offsetting jurisdictions, versus the current double tax burden that is being borne by MNEs.
However, the lack of such legislation may indirectly affect the level of foreign direct investment by an organisation, which is counter to the
country's fiscal growth agenda.
When tax treaty relief is not available, should additional domestic appeal guidelines be suggested as minimum best practice standards to
avoid double taxation and promote prompt resolution of tax disputes?
Should some form of global arbitration panel be available to avoid potential arguments of separate procedures being adopted by different
tax administrations in the art of arbitration?
The absence of arbitration procedures and treaty relief are issues that should be priority areas for renewed discussion by tax
administrations as a global focus, as these unitary initiatives may threaten the success of the OECD's recommended actions to counter
base erosion and profit shifting (BEPS). Additional transparency into the mismatch of unitary legislation and OECD guidelines is a
discussion that should be scheduled sooner rather than later, or not at all.

Tax policy/audit policy
There has been an outcry by parliamentarians, non-governmental organisations (NGOs), tax administrations, and other interested parties for
the prescription, and/or disclosure, of tax policies and tax planning affairs by multinationals. However, those voices have not similarly echoed
the concern for audit governance policies by global tax administrations. It is readily apparent that such mutual transparency is not a priority.

Countries legislating, or requesting, tax policy requirements should have a parallel measure for audit governance and best practices. This
governance is not complex, is simple to accomplish and would result in increased consistency around the world in the conduct of an audit.
For example, a basic starting principle may be a discussion of the transfer pricing principles and business functions, assets and risks in
that jurisdiction. Additional ways of working in relation to data requests, as an example, could be similarly envisaged and documented.
The use of the OECD's TIWB tool could be similarly adopted for full transparency into the efforts by tax administrations to effectively
govern audit processes and adopt best practices.
Proactive discussions should be encouraged in audit negotiations, promoting the effective understanding of potential issues and
objectives to effectively resolve such concerns before an assessment. This tool could be instituted via a formal governance process.

Tax transparency, for tax administrations and taxpayers, is a simple concept, although difficult to effectively accomplish in a mutual manner if
not addressed simultaneously with proposed tax legislation. It is time for someone to take the lead in this initiative that promises to reap
benefits while accomplishing consistency and additional certainty by, and for, all.

Transparency is unquestionably today's envisaged ideal; mutual transparency should be tomorrow's new ideal.

Keith Brockman is global tax director at Mars. He is also a lecturer, frequent speaker and the author of the Strategizing Multinational
Tax Risks blog. In his regular ITR column he provides a practical analysis of some of the more challenging recent developments for
corporate taxpayers, looking at how in-house professionals can mitigate new risks and identify effective solutions in an evolving
environment.
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